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ABSTRACT

General Observations on Interpreting Win-Rate Data Properly. Many
empirical legal studies use data on plaintiffs’ rate of success, because
of those data’s ready availability and apparent import. Yet these
“win rates” are probably the slipperiest of all judicial data. Win rates
are inherently ambiguous because of the caseselection effect. The
litigants’ selection of the cases brought produces a biased sample
from the mass of underlying disputes. The settlement process, usu-
ally conducted by rational and knowledgeable persons who take
into account and thereby neutralize the very factor that one would
like to study, produces a residue of litigated cases for which the win
rate might indicate nothing more than the percentage of successful
plaintiffs in this peculiar and nonrandom sample of cases.

Nevertheless, careful research and theorizing can sometimes
tease out an explanation of win-rate data by isolating case-selection
effects to reveal meaningful non-case-selection effects, such as the
effect of the forum chosen. This artful process of win-rate explana-
tion involves controlling for and otherwise investigating multiple
variables to see which of the possible explanations conform to the
additional evidence, and then applying a plausibility screen to the
surviving explanations.

Specific Study of Removal Jurisdiction. Plaintiffs’ win rates in re-
moved cases are very low, compared to cases brought originally in
federal court and to state cases. For example, our data reveal that
the win rate in original diversity cases is 71%, but in removed diver-
sity cases it is only 34%. In a regression controlling for many case
variables, this “removal effect” remains sizable and significant. The
explanation for this phenomenon could be the ready one based on
the purpose of removal: by defeating the plaintiffs’ forum advan-
tage, defendants thereby shift the biases, inconveniences, court
quality, and procedural law in their own favor. Alternatively, the
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explanation might lie not in forum impact, but instead in case selec-
tion: removed cases may simply be a set of weak cases involving (i)
out-of-state defendants who have satisfied or settled all but plain-
tiffs’ weakest cases or (ii) plaintiffs’ attorneys who have demon-
strated their incompetence by already exposing their clients to
removal.

Our analysis indicates that both case selection and forum im-
pact are at work. Thus, forum really does affect outcome, with the
removal process taking the defendant to a much more favorable
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Dear Ann Landers: . . . . In order for a father to get custody in this

country, the wife has to be physically abusive, a drug addict or a prostitute
who has just murdered the mayor of a major city. . . .

—Dallas
Dear Dallas: . . . . Recent studies have found that fathers who fight for

custody win sole or at least joint custody in 70 percent of the cases.*

INTRODUCTION

Here we go again: Ann uses win-rate data from case outcomes to
blow poor Dallas out of the water. Of course, she gives no details of
the win-rate studies, thus hiding their weaknesses, limitations, and
true meaning from view.2 Nevertheless, it is obvious that she lumps
sole custody with joint custody, thereby mixing clear outcomes with
compromises and making any meaningful inference difficult. And

1

Ann Landers, The Process Is Not Easy for a Single Father or Mother, ITHACA J., Jan. 21,

1997, at 4C.

2  Not all custody statistics agree with Ann’s. See, e.g., WALTER O. WEYRAUCH & SaN-
FORD N. Katz, AMERICAN FaMiLy Law v TransiTiOoN 514 (1983) (“But the publicity con-
nected with isolated cases is not yet reflected in a change of statistics in custody awards,
which still favor mothers more than 90 percent of the time.”).
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Ann seems to ignore the difference® between legal custody, which
merely governs the allocation of parental decisionmaking, and the
physical custody that concerned Dallas, an aggrieved father and attor-
ney. But most importantly, Ann exhibits total unawareness of case-
selection theory.# Most fathers might just surrender or settle, so that
those fathers who “fight for custody” may be those with cases nearly
strong enough to meet one of Dallas’s criteria.®> Thus, Ann’s reliance
on data is more deceptive than descriptive. And although her un-
awareness of case-selection theory may not be surprising, her statistic
is improbable enough on its face as to suggest a case-selection expla-
nation to almost anyone.

Ann Landers is not at fault alone. Legal commentators are dis-
covering the rich store of empirical studies that legal scholars have
begun to create in good number. The commentators skim these for
their own empirical “observations,” which readily permit unqualified
assertions that yield unbending conclusions. For example, not long
ago, we reported that medical-malpractice plaintiffs won 50% of judge
trials but only 29% of jury trials, along with other like data.® We spent
fiftyfour pages, however, explaining that judges were seeing a differ-
ent stream of cases than juries were—a stream of cases that were eas-
ier for plaintiffs to win. Case selection, not real differences in judge
and jury behavior, drove the win-rate data to their suggestive but de-
ceptive extreme. Nevertheless, newspapers reported along these lines:

3 See Harry D. Krause, Famiry Law v A NuTsHeLL 317 (3d ed. 1995); see also id. at
296-304 (noting differences in state laws under which custody disputes arise).

4 See infra text accompanying notes 21-30. Briefly, one would expect only close cases
to survive the settlement process and go to court, with decisions therein being evenly split.
Thus, a casebook’s concluding note on the role of gender in custody cases is hardly surpris-
ing: “A study of all reported custody cases decided by state appellate courts in 1982 found
that fathers obtained custody in 51 percent of the cases; mothers in 49 percent.” JupIitH
AREEN, CASES AND MATERIALS ON FamiLy Law 522 (3d ed. 1992) (citing Jeff Atkinson, Crite-
ria for Deciding Child Custody in the Trial and Appellate Courts, 18 Fam. L.Q. 1, 10 tblL.B
(1984)).

5 A scientific study concluded that only 1.5% of custody cases go to judicial decision,
and that in settlements physical custody in the mother is almost eight times as frequent as
physical custody in the father. See ELEaANOR E. Maccosy & RoBERT H. MNOOKIN, DivipiNg
THE CHILD: SociaL anp LeGaL DiLemmas oF Cusropy 137-38 & fig.7.2, 14951 & tbL7.6
(1992). As to the closer results in adjudicated cases, the authors observe:

Even if one assumes that on average mothers in fact have stronger custody
claims than fathers, it is certainly plausible to assume that fathers with rela-
tively stronger claims to custody might well constitute a higher proportion
of those who continue to fight and reach the top of the conflict pyramid
[that is, adjudication]. If fathers without strong claims are more likely to
settle earlier in the process, then one would expect a higher proportion of
fathers at the top of the conflict pyramid to “win.”
Id. at 153.

6 Kevin M. Clermont & Theodore Eisenberg, Trial by Jury or Judge: Transcending Empir-

icism, 77 CornELL L. Rev. 1124, 1137 tbl.3 (1992) [hereinafter Clermont & Eisenberg, Jury/

Judgel.
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“A study published Thursday in the Cornell Law Review concludes
that juries are less likely than judges to side with plaintiffs in lawsuits
over car accidents, defective products and medical treatment.”” This
view has entered the mainstream of legal writing. The massive and
excellent review of the jury system in a very recent issue of the Harvard
Law Review in part utilized our article thus:

However, reason exists to question the allegation that juries are re-
sponsible for high damages awards. A recent study of federal dis-
trict court cases adjudicated during fiscal years 1979 through 1989
indicated that plaintiffs won more often before judges than before
juries in certain types of frequently litigated tort cases, including
product liability cases, medical malpractice cases, and motor vehicle
cases.®

The ongoing renaissance of empirical studies is catalyzing an ex-
plosion of empirical misinformation about the implications of win-
rate data. This development is cause for concern. Because win-rate
studies form such a prominent part of the recent empirical literature,
the misinformation threatens legal reform. Part I of this Article ex-
plains the particular genesis of this misinterpretation of win rates. It
discusses the role of case selection in producing ambiguity in raw win-
rate data. Part II, with new data on removal jurisdiction, illustrates the
cure for the widespread misinterpretation of win-rate data. It presents
data showing that plaintiffs endure lower win rates in cases removed
to federal court than in cases originating in federal court. It then
discusses the plausible explanations, analyzes the interpretive pitfall
constructed by case selection, and concludes that the most plausible
explanation for much of the lowering of win rates in removed cases is
independent of case selection. The shift from a favorable forum, cho-
sen by plaintiffs, to a less favorable forum, chosen by defendants,
drives down plaintiffs’ win rates. Thus, notwithstanding the ubiqui-
tous interpretive problem of case selection, carefully analyzed win-rate
data can convey useful information about the legal system.

I
GENERAL OBSERVATIONS ON INTERPRETING WIN-RATE DaTA
PROPERLY

The popular form of recent empirical studies involves examining
the parties’ success in federal cases. The reasons for this focus are
that data on federal outcomes are readily available and that they ap-
pear to be full of meaning. But hidden dangers lurk in these slippery
data.

7 Reynolds Holding, Jurors Aren’t Pushovers for Plaintiffs, Studies Say, S.F. CHRrON., July
25, 1992, at A6.
8  Developments in the Law—The Civil Jury, 110 Harv. L. Rev. 1408, 1492 n.18 (1997).
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A. Nature of the Data

Data gathered by the Administrative Office of the United States
Courts, assembled by the Federal Judicial Center, and disseminated by
the Inter-university Consortium for Political and Social Research en-
able study of the outcomes of all cases terminated in federal court.
When any civil case terminates in a federal district court, the court
clerk transmits to the Administrative Office a form containing infor-
mation about the case.® The form includes data regarding the sub-
ject-matter category and the jurisdictional basis of the case; the case’s
origin in the district as original, removed, or transferred; the amount
demanded; the dates of filing and termination in the district; the pro-
cedural stage of the case at termination; the procedural method of
disposition; and, if the court entered judgment, the identity of the
prevailing party and the relief granted. At present, the computerized
data set covers fiscal years 1970 through 1995. Thus, it contains all of
the millions of federal civil cases litigated over many years from the
entire country. In the aggregate, the data appear reliable.10

Still, data of such vast coverage, gathered under sometimes con-
fusing instructions, must contain minor gaps and misclassifications.
Many different people entered the data over an extended period of
time, although this dispersion at least would neutralize mistakes and
biases. Also, the standards for coding have evolved over time, which
necessitates careful attention. Only in fiscal 1979 did the Administra-
tive Office start recording which party prevailed by judgment.l! In
fiscal 1986 it began to indicate meaningfully the citizenship of the two

9 See 11 ApmmnisTraTIVE OFFICE OF THE U.S. COURTS, GUIDE TO JUDICIARY POLICIES
AND PROCEDURES transmittal 64, at II-18 to -28 (Mar. 1, 1985). For a complete description
of Administrative Office data, see INTER-UNIVERSITY CONSORTIUM FOR POLITICAL AND SOCIAL
ResearcH, FEDERAL Court CAsES: INTEGRATED DaTA Basge, 1970-1987, ICPSR 8429 (2d ed.
Winter 1989 & Supps. 1990, 1992 & 1995) [hereinafter ICPSR]. For easy access to this
database, see Theodore Eisenberg & Kevin M. Clermont, Judicial Statistical Inquiry Form (last
modified Jan. 27, 1997) <http://teddy.law.cornell.edu:8090/questata.htm> [hereinafter
Eisenberg & Clermont, Web Site], which is discussed in Theodore Eisenberg & Kevin M.
Clermont, Courts in Cyberspace, 46 J. LEcaL Epuc. 94 (1996).

10 SeeJames A. Henderson, Jr. & Theodore Eisenberg, The Quict Revolution in Products
Liability: An Empirical Study of Legal Change, 37 UCLA L. Rev. 479, 518-20 (1990) (discussing
strengths and shortcomings of the Administrative Office data, and concluding that the
data produce only minor nonsystematic distortions); Theodore Eisenberg & Stewart
Schwab, The Reality of Constitutional Tort Litigation, 72 CorNeLL L. Rev. 641, 677-81 (1987)
(comparing the impression conveyed by the Administrative Office data with that conveyed
by physical inspection of court records). For a description of possible sources of error in
the coding of awards by the Administrative Office, see Theodore Eisenberg et al., Litigation
Qutcomes in State and Federal Courts: A Statistical Portrait, 19 SeattrE U. L. Rev. 433, 439 &
n.13 (1996). Cf. Jennifer Connors Frasier, Caught in a Gycle of Neglect: The Accuracy of Bank-
ruptey Statistics, 101 Com. LJ. 307 (1996) (discussing inaccuracies in special bankruptcy
data).

11 See ICPSR, supra note 9, at 15.
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principal parties in diversity cases, as well as their corporate or individ-
ual status.12 ,

Unfortunately, the Administrative Office data do not contain
other information one would like to know. They show no particulars of
each lawsuit. For example, although the Administrative Office form
distinguishes among many subject-matter categories, including
branches of tort such as medical-malpractice and motor-vehicle cases,
it does not distinguish among kinds of claims within the categories.
This failing is an important limitation, because outcomes depend
heavily on the type of case.!®* One must always control for the case
category, but one would always like to control on a finer level.14

When working with outcome data, one faces a difficulty in deal-
ing only with formal wins. The Administrative Office data set records
only formal outcome, as in judgment for plaintiff or defendant. So a
formal loss, which may have been worthwhile for the plaintiff because
of its deterrent effect or other long-run benefit, counts as a loss. And
a formal win, which may have resulted in an unexpectedly small or
economically insufficient recovery, still counts as a win. Nevertheless,
formal outcomes, especially when averaged over all cases for many
years, can tell a researcher quite a bit.

Another difficulty lies in limiting the focus to technical judgments.
Many grievances are abandoned, claims satisfied, and disputes settled.
Most litigated cases settle or terminate short of judgment in some
manner that prevents ascertaining the winner. Nevertheless, judg-
ments comprise much more than trial outcomes. For Administrative
Office purposes, judgments might be the result of adjudication, con-
sent, or default, although they normally do not include voluntary dis-
missals or dismissals for lack of prosecution. Again, although the
researcher must keep the data’s limitations in mind, the study of judg-
ments can yield much information.15

Usually, research focuses on outcomes in #rial courts. The Admin-
istrative Office termination data reflect all adjustments of jury verdicts
by trial judges, but not changes on appeal. Appeal generally has a

12 Seeid. at 9.

13 See Marc Galanter, Case Congregations and Their Careers, 24 L. & Soc’y Rev. 371
(1990); Neil Vidmar, Making Inferences About Jury Behavior from Jury Verdict Statistics: Cautions
About the Lorelei’s Lied, 18 Law & Hum. Benav. 599, 605-08 (1994) (discussing the “apples
and oranges problem”).

14 Ses, e.g., PaTriciA M. DanzoN, MEDICAL MALPRACTICE: THEORY, EVIDENCE, AND PUB-
uic Poricy 38-39 (1985) (reporting that the type of injury in medical-malpractice cases
correlates to the plaintiff’s chance of winning).

15 See Theodore Eisenberg & James A. Henderson, Jr., Inside the Quiet Revolution in
Products Liability, 39 UCLA L. Rev. 731, 74448 (1992) (analyzing the completeness of judg-
ment data).
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small effect on aggregate trial court outcomes.!¢ Yet if necessary, it is
possible, albeit unwieldy, to pin down that small effect by linking the
trial court data set to the comparable set of appellate court data the
Administrative Office gathers.

Furthermore, research in this area tends to consider only cases in
Jederal courts because of the richness and availability of this data set.
State data are much less accessible. This restriction could introduce a
troublesome bias to any study. However, some data from the National
Center for State Courts are now available on the Internet.?” Thus,
although the researcher must consider federal and state differences,
rough controls are becoming possible.

B. Meaning of the Data

All these concerns aside, the most disturbing difficulty with fed-
eral outcome data is that they are inherently ambiguous. For exam-
ple, win rates differ sharply from data on case duration. One uses
case-duration data directly and simply to study how long tried cases
last, so that the concern is truly limited to cases actually tried.’® But
one usually uses win-rate data to uncover some underlying factor af-
fecting outcome more generally, such as a substantive or procedural
rule or some nonlegal factor favoring one side or the other in the set
of all disputes. The classic example is concluding, from differences in
win rates among cases tried before judges and juries, something about
their decisional behavior that might favor plaintiff or defendant.

Admittedly, win rates can teach some important lessons merely
on the descriptive level. For example, in an earlier article, we found
that foreign litigants win much more often in federal court than do
their domestic counterparts.’® That result is in itself surprisingly tell-
ing. It further permits this statement: “[T]he available data offer no
support for the belief that there exists xenophobic bias in American

16 See Marc Galanter, The Civil Jury as Regulator of the Litigation Process, 1990 U. Cai.
LecaL F. 201, 22427 (discussing the fact that “[o]nly a small fraction of jury verdicts are
disturbed by appellate courts”).

17 See Eisenberg & Clermont, Web Site, supra note 9. Those Web pages utilize a sam-
pling that comprises thousands of state tort, contract, and real property cases terminated
during fiscal 1992 in the general jurisdiction court of 45 of the nation’s most populous
counties. Also, these data are available on CD-ROM from the Bureau of Justice Statistics.

18  Seg, e.g., Theodore Eisenberg & Kevin M. Clermont, Trial by Jury or Judge: Which Is
Speedier?, 79 JupicaTure 176 (1996) (reporting that judge-tried cases last longer on the
docket than jury-tried cases). If one uses case-duration data not merely to describe tried
cases, but also to explore whether judges or juries actually process cases more quickly, one
must worry about whether the effects are attributable to case selection. See id. at 179-80.

19 Kevin M. Clermont & Theodore Eisenberg, Xenophilia in American Courts, 109 Harv.
L. Rev. 1120 (1996) [hereinafter Clermont & Eisenberg, Xenopkilia).
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courts.”?® Direct observations of this sort can dispel widespread mis-
impressions and more widely open the door to serious inquiry.

However, the observer usually wants to go farther, to understand
what is producing the observed win rates and reverberating through-
out the universe of all disputes. It is this extra step in dealing with
winrate data—the descent from the descriptive level to the inference
level—that leads the observer astray. And it is the case-selection ef-
fect—whereby the parties’ selection of the cases to litigate produces a
biased sample from the mass of underlying disputes—that causes the
near-fatal ambiguity.

1. Inherent Ambiguity

An established body of literature describes what has come to be
called the case-selection effect.?! In general, this effect refers to the
proposition that the parties’ selection of litigated or tried cases is not a
random sample of the mass of underlying disputes or cases, but in-
stead is a biased sample. More specifically, theorists have tried to de-
scribe this biased sample, most often proceeding as follows. Disputes
and cases that clearly favor either the plaintiff or the defendant under
the law tend to settle readily, because both sides can save costs by set-
tling in light of their knowledge of the applicable law and all other
aspects of the case. Difficult cases falling close to the applicable legal
criterion tend not to settle, because the parties are more likely to disa-
gree substantially with respect to their predicted outcomes. These un-
settled close cases fall more or less equally on either side of the legal
criterion, regardless of both the position of that criterion and the un-
derlying distribution of disputes. Thus, even if the legal criterion
highly favors plaintiffs, as does strict liability, one should not observe a
plaintiff win rate well above 50%. Instead, case selection will leave for
adjudication a residue of unsettled cases exhibiting some nonextreme
equilibrium win rate.

According to this case-selection effect theory, any distinction be-
tween two streams of cases that the parties evaluate without systematic
inaccuracy should not lead to a difference in adjudicated win rates.
Indeed, under simplifying assumptions, and as a limiting implication,
the theory suggests a trial win rate of 50% for both streams.2?

20  Jd. at 1132 (emphasis omitted).

21  SeeDaniel Kessler et al., Explaining Deviations from the Fifty-Percent Rule: A Multimodal
Approach to the Selection of Cases for Litigation, 25 J. LEGaL Stup. 233, 235-36 (1996); George
L. Priest & Benjamin Klein, The Selection of Disputes for Litigation, 13 J. LEcaL Stup. 1 (1984).
Compare Donald Wittman, Is the Selection of Cases for Trial Biased?, 14 J. LEGAL StuD. 185
(1985) (criticizing Priest and Klein’s model) with George L. Priest, Reexamining the Selection
Hypothesis: Learning from Wittman’s Mistakes, 14 J. LEcar Stup. 215 (1985) (defending the
Priest-Klein model).

22 See Priest & Klein, supra note 21, at 17-20.
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