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ABSTRACT

Most of the business of litigation comprises pretrial disputes. A
common and important dispute is over where adjudication should
take place. Civil litigators deal with nearly as many change-of-venue
motions as trials. The battle over venue often constitutes the critical
issue in a case.

The American way is to provide plaintiffs with a wide choice of
venues for suit. But the American way has its drawbacks. To
counter these drawbacks, an integral part of our court systems, and
in particular the federal court system, is the scheme of transfer of
venue “in the interest of justice.” However, the leading evaluative
articles criticize the scheme because of the supposedly high number
of transfer motions and the costs they add to the litigation system.
On this scanty basis, the authors call for abolishing transfer of
venue.

Utilizing a database of the three million federal cases termi-
nated over thirteen recent years, we take a closer look. Most impor-
tantly, we see that the plaintiffs’ rate of winning drops from 58% in
cases in which there is no transfer to 29% in transferred cases. This
dramatic effect prevails over the range of substantively different
types of cases. A big part of the most probable explanation for this
drop is that plaintiffs are indeed forum-shopping, but that courts
are transferring cases to more just courts, so that the decrease in the
win rate reflects the fact that courts are stripping plaintiffs of unjust
forum advantages. Statistical analysis supports this explanation and,
at long last, demonstrates that forum does affect outcome.

Further examination of reported and unreported cases sug-
gests that the burdens of operating the transfer scheme are small.
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Thus, by revealing that transfer has the benefit of countering fo-
rum-shopping, and does so without undue burden, this study argues
that preserving the transfer-ofvenue scheme is a good policy
choice.

INTRODUCTION

The name of the game is forum-shopping. In the American civil
litigation system today, few cases reach trial. After perhaps some ini-
tial skirmishing, most cases settle. Yet all cases entail forum selection,
which has a major impact on outcome.!

Consider the individual case. The plaintiff’s opening moves in-
clude shopping for the most favorable forum. Then, the defendant’s
parries and thrusts might include some forum-shopping in return,
possibly by a motion for change of venue. Venue is worth fighting
over because outcome often turns on forum. When the dust settles,
the case does too—but on terms that reflect the results of the skir-
mishing. Thus, the fight over venue can be the critical dispute in the
case.

Cumulate these tendencies systemically. Forum selection is very
important not only to the litigator, but also to the office lawyer draft-

1 “[Florum-shopping, among both federal and state courts, [has become] a national
legal pastime.” J. Skelly Wright, The Federal Courts and the Nature and Quality of State Law, 13
WAYNE L. Rev. 317, 333 (1967). See generally Friedrich K. Juenger, Forum Shopping, Domestic
and International, 63 Tur. L. Rev. 553 (1989) (stressing benefits of forum-shopping). Re-
maining at the anecdotal level for the time being, we offer the following illustration from
John MacCormack, Remote Venue: Plaintiffs’ Pick, NaT'L L]., Jan. 31, 1994, at 1, 1, 30:

Lost in a thorny sea of mesquite, huisache and prickly pear, nearer to
Mexico than to any large American city, Duval County, Texas, occupies a
peculiar warp of time and culture that is not often attractive to outsiders.
Its isolation in deep South Texas and its harsh climate once prompted a
Jjaded 19th century traveler to suggest, “There is nothing to do in this lonely
land but drink and fornicate.”
And but for one peculiar modern development, this sour observation
might still apply: Duval County, while still remote, poor and weighed down
by its disreputable past, now enjoys a remarkable popularity among Texas
plaintiffs’ lawyers.
It falls south of what in Texas legal circles is called “the mesquite cur-
tain,” a wandering geographical delineation known to induce apoplexy and
dry heaves among insurance-company lawyers and defense lawyers. “You
have sympathetic judges and unsophisticated juries. Speaking from painful
experience, once a case gets venue down there, its value just explodes,” says
a San Antonio defense lawyer who asked not to be named.
See also Laurie P. Cohen, Lawyer Gets Investors to Sue GE, Prudential in Poor Border Town, WaLL
ST. J., Nov. 30, 1994, at Al, All (similar raves for nearby Maverick County, where unem-
ployment exceeds 23%, and median household income is $12,500; where fewer than haif
the adults graduated from high school, and 93.5% speak Spanish at home; and where,
according to the plaintiffs’ lawyer, the judge “understands things and we understand him
and the jurors are bountiful”). Leaving Texas for Alabama, we come to “Barbour County,
an ordinary little county that has become nationally recognized as tort hell.” Gregory
Jaynes, Where the Torts Blossom, TiMe, Mar. 20, 1995, at 38, 38.
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ing contracts with an eye toward possible future litigation. Not sur-
prising, then, there exists an entire treatise devoted to the subject.2
Once in litigation, the parties frequently dispute venue. Litigators
deal with nearly as many change-of-venue motions as trials.®> Thus,
forum selection is a critical concern of the legal system.

The law both creates this reality and attempts to alleviate it. The
American way is to provide plaintiffs with a wide choice of venues. To
offset the obvious drawbacks of this approach, the law provides as an
integral part of our court systems, and in particular the federal court
system, the scheme of transfer of civil venue “in the interest of
justice.”®

Because of transfer’s intuitive appeal, most commentators ap-
prove of the device uncritically.’ Indeed, some reformers would
broaden the transfer mechanism to substitute for the current law on
judicial jurisdiction and venue.6 Yet, over the years, several articles
have claimed to see an ugly reality behind transfer’s abstract attractive-
ness and called for abolition of the mechanism.”

2  Rogert C. CasAD, JURISDICTION AND FORUM SELECTION (1988 & Supp. 1994).

3 There were about 11,000 federal civil trials per year during the period 1979-1991,
but the trend over time is downward. For the number of change-of-venue motions, see
infra part ILA.

4 The focus of this Article is 28 U.S.C. § 1404(a) (1988): “For the convenience of
parties and witnesses, in the interest of justice, a district court may transfer any civil action
to any other district or division where it might have been brought.” Sez generally 15
CHARLES A. WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE §§ 3841-3855 (2d ed. 1986 &
Supp. 1995). Other less important transfer statutes exist in the federal court system. See
infra notes 44-49 and accompanying text. Transfer provisions exist in state court systems,
but naturally have a much lesser significance than in a nationwide federal court system. See
77 Am. Jur. 2D Venue § 48 (1975).

5  See Edmund W. Kitch, Section 1404(a) of the Judicial Code: In the Interest of Justice or
Injustice?, 40 Inp. LJ. 99, 99 (1965) (“[T3he section has received nearly unanimous praise
from the commentators and the courts in light of its unexceptionable objectives of conven-
ience and justice.”).

6 E.g, Herbert J. Korbel, The Law of Federal Venue and Choice of the Most Convenient
Forum, 15 Rurcers L. Rev. 607, 616-18 (1961); Russell J. Weintraub, An Objective Basis for
Rejecting Transient Jurisdiction, 22 Rutcers LJ. 611, 626 (1991) (suggesting that the United
States follow Australia’s lead in relying exclusively on wansfer); see also David E. Seidelson,
Jurisdiction. of Federal Courts Hearing Federal Cases: An Examination of the Propriety of the Limita-
tions Imposed by Venue Restrictions, 37 GEo. WasH. L. Rev. 82, 84, 100 (1968) (proposing that
plaintiff could employ nationwide service to lay venue for a federal cause of action in any
district, subject to § 1404(a) transfer); ¢f. Arthur J. Keefe, Twenty-Nine Distinct Damnations of
the Federal Practice—and a National Ministry of Justice, 7 Vanp. L. Rev. 636, 649 (1954) (pro-
posing the substitution of § 1404(a) transfer for current venue restrictions). See generally
Kevin M. Clermont, Restating Territorial Jurisdiction and Venue for State and Federal Courts, 66
CornELL L. Rev. 411, 450 n.186 (1981) (evaluating such proposals).

7 David P. Currie, The Federal Courts and the American Law Institute (pt. 2), 36 U. CHu.
L. Rev. 268, 307-11 (1969); Kitch, supra note 5; ¢f. David E. Steinberg, The Motion to Transfer
and the Interest of Justice, 66 NoTtRe DAME L. Rev. 443 (1990) (would severely restrict
transfer).
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In the leading article on transfer of venue under 28 U.S.C.
§ 1404 (a), Professor Kitch concluded “that the cure is itself a serious
disease.”® He saw the benefit of transfer as alleviating the hardship
cases that derive from the wide choice of forums, but stressed, albeit
in brief discussion, the cost of handling many difficult transfer mo-
tions. His empirical support consisted of the thirty-six transfer opin-
ions that were decided from 1962 to 1963 and published in Federal
Supplement.® Kitch proposed that the legislature tighten the initial
choice of forums and then eliminate the transfer mechanism.1?

In a more recent commentary, Professor Steinberg concluded
that the “facially reasonable” transfer mechanism is in practice “a
cumbersome and costly procedure with few real beneficiaries.”’? His
empirical basis for this assertion was information from the Administra-
tive Office of the United States Courts (A.O.) indicating that, of late,
the federal district courts were ordering more than three thousand
transfers per year.!? He proposed that the courts severely restrict the

8  Kitch, supra note 5, at 101.
9 See id. at 131 n.155, 137 n.180, 139 n.190.

16 Accord Currie, supra note 7, at 307 (it “costs altogether too much time and money”
to handle the factually and legally complex motion to transfer). There is nothing necessar-
ily wrong with Kitch’s proposal to tighten the initial choice of forums, although it should
have some motivation besides the supposed failure of the transfer mechanism. However,
even after appropriate tightening of choice, transfer would still have a role. See generally
Clermont, supra note 6, at 44041, 450-51.

11 Steinberg, supra note 7, at 523.

12 Seeid. at 446 n.11 (citing Letter from Charles D. Gentry, Assistant Chief, Statistical
Analysis and Reports Division, Administrative Office of the United States Courts, to David
E. Steinberg (Mar. 8, 1990), supplying data for 1985-1989, and citing Richard L. Marcus,
Conflicts Among Circuits and Transfers Within the Federal Judicial System, 93 YALE L J. 677, 680 &
n.16 (1984), for wansfer statistics from 1975-1982); ¢f. PAuL M. BATOR ET AL., HART AND
WECHSLER’S THE FEDERAL COURTS AND THE FEDERAL SysTeEM 1141 n.12 (2d ed. 1973) (pro-
viding similar data for 1968-1970); Letter from Charles D. Gentry, Assistant Chief, Statistics
Division, Administrative Office of the United States Courts, to Kevin M. Clermont (Sept.
20, 1994) (on file with authors) (providing similar data for other years). In the table be-
low, we combine data from these various sources, and we correct the numbers for 1985-
1989 to remove Professor Steinberg’s mistaken inclusion of proceedings under 28 U.S.C.
§ 1407. The data represent the number of transfers during the fiscal year ending on June
30 of that year:

NUMBER OF NUMBER OF
FISCAL YEAR TRANSFERS FISCAL YEAR TRANSFERS
1968 790 1982 2445
1969 869 1983 2867
1970 1115 1984 2870
1971 1224 1985 3058
1972 1526 1986 3099
1973 1236 1987 3448
1974 1645 1988 3847
1975 1836 1989 3477
1976 2016 1990 3831
1977 1712 1991 4037
1978 1909 1992 4134
1979 1763 1993 3991
1980 2120 1994 4094
1981 2435

The A.O. compiled this information from its filing tapes and predecessor databanks,
counting district court cases that originated each year by transfer from another district.

HeinOnline --- 80 Cornell L. Rev. 1510 (1994-1995) |




1995] FORUM-SHOPPING 1511

transfer mechanism.!3

In the classic Hart and Wechsler casebook on federal courts, how-
ever, Professor Shapiro observed that the only empirical information
then available—the seemingly high number of transfers per year—is
not at all disturbing in itself:
This figure was slightly more than 1% of the total number of
civil cases commenced in the district courts during this period.
There is no indication, however, of how many transfer motions were
denied or how many of those granted were contested in the district
courts or in proceedings for appellate review.
. .. Don’t we have to have such empirical data before any well-
informed judgments about the utility of transfer can be made?14
Indeed, the number of transfers may indicate a considerable need for
this mechanism. It could bestow benefits in the form of undoing abu-
sive forum selection by plaintiffs, as well as possibly inducing appropri-
ate forum selection initially in order to avoid a motion to transfer.

This Article provides some empirical information on benefits and
costs of transfer, before concluding in favor of preserving the transfer-
of-venue scheme.

I
BENEFITS

A. Empirical Observation of Transfer Effect
1. Overall Effect

The most striking result that our more comprehensive data set
yielded is the dramatic drop in plaintiffs’ rate of winning after transfer
of venue. In recent federal civil cases, the plaintiff wins in 58% of the

These would predominantly, but not exclusively, comprise § 1404(a) transfers. See infra
text accompanying notes 46-53. The numbers in this Article differ somewhat, lagging be-
hind these numbers, because we are working from the publicly available A.O. termination
tapes, which compile information on the cases terminated in that year rather than on the
cases filed during the particular year.

Professor Steinberg also noted that over one hundred transfer opinions are published
each year, although his methodology for avoiding overinclusion is not entirely apparent.
Steinberg, supra note 7, at 464 & n.112; see CHARLES A. WRIGHT, Law OF FEpERAL COURTS
§ 44, at 279 (5th ed. 1994) (“Section 1404(a) has given rise to a veritable flood of litigation.
Probably no issue of adjective law gives rise to so many reported decisions, year after year,
as does this seemingly simple statute.”).

13 QOddly, while faulting the costs of transfer, Professor Steinberg principally attacked
the courts’ transfer opinions for considering many varied factors that seemed to get differ-
ent weights in different situations, although one would expect and even desire such deci-
sionmaking under 2 discretionary, individualized, all-things-considered standard such as
§ 1404(a)’s transfer “in the interest of justice.” At any rate, his proposal was for courts to
decide transfer motions usually by considering only the location of the preponderance of
relevant witnesses and documents.

14 PauL M. BATOR ET AL., HART AND WECHSLER'S THE FEDERAL COURTS AND THE FED-
ERAL SYsTEM 1746 & n.18 (3d ed. 1988).
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nontransferred cases that go to judgment for one side or the other,
but wins in only 29% of such cases in which a transfer occurred.

Our comprehensive data set derives from all the available com-
puterized data gathered by the A.O., which cover the fiscal years 1979-
1991.1> When any civil case terminates in federal district court, the
court clerk transmits a form to the A.O. that provides information
about the case. The form includes data regarding the nontransfer or
transfer origin of the case; the subject matter; the jurisdictional basis;
the amount demanded; the dates of filing and termination; the proce-
dural progress of the case at termination; the method of disposition;
and, when a judgment was entered, who prevailed and any amount
awarded in damages. The form distinguishes among many subject
matter categories, including branches of tort, contract, and other ar-
eas of law. Nevertheless, the A.O. data do not contain many things
one would like to know, such as the occurrence of transfer motions
made but denied.

The Appendix shows win rates in nontransferred and transferred
cases of every category in use, aggregated across all ninety-four federal
districts for thirteen fiscal years. To be precise, the win rate is the
fraction of plaintiff wins among judgments for either plaintiff or de-
fendant. Judgments comprise much more than trial outcomes: For
A.O. purposes, judgments might be the result of adjudication, con-
sent, or default, but they normally do not include voluntary dismissals
or dismissals for lack of prosecution. For our purposes, we further
narrowed judgments to include only those cases in which the database
indicates a win by plaintiff or defendant, excluding outcomes
favorable to both or to an unknown party.

In sum, the database comprises 2,804,640 terminations of federal
civil cases. These yielded 985,312 nontransfer judgments and 9,389
transfer judgments. The win rate drops from 57.97% when the case is
not transferred to 29.26% when transfer is granted.

2. Case Categories

A reader skeptical of the effect of transfer might hypothesize that
the difference in win rates derives solely from the coincidence of cer-
tain categories’ having both many transfers and low win rates regard-
less of transfer status. Figure 1, however, shows the win rate declining
after transfer in thirty-two of the thirty-four categories that show a sta-
tistically significant difference at the level of p < 0.1.16 (Each point

15 For a fuller description of the database, see Kevin M. Clermont & Theodore Eisen-
berg, Trial by Jury or Judge: Transcending Empiricism, 77 CorneLL L. Rev. 1124, 1133-34
(1992).

16 The two exceptional categories are “antitrust,” which is #410, and “bankruptcy
transfer rule 915(b),” which is #421.
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below the diagonal line represents a case category in which the non-
transfer win rate is higher than the transfer win rate.)

Transfer vs. Nontransfer Win Rate
by Case Category
Showing the 34 Case Categories That Differ Significantly
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Figure 1

So, the decline in win rate is not simply a result of those catego-
ries with many transfers also having low win rates; moreover, when
transfer affects win rate, its effect is overwhelmingly negative. Thus,
although the overall drop from 58% to 29% gives an exaggerated
sense of the magnitude of the transfer effect, the effect nevertheless
appears to be real.

The antitrust category involves groups of strong cases being transferred to join pend-
ing related cases, as well as the usual transfer to cure forum-shopping. By going into the
database to look at case names and characteristics, we were able to discern related cases.
We then eliminated related groups of three or more nontransfer or transfer judgments.
Consequently, the antitrust nontransfer and transfer win rates dropped from 35.21% and
44.62%, respectively, to 30.36% and 31.86%. The latter two rates differ insignificantly.

The specialized bankruptcy category should be disregarded. The A.O. has discontin-
ued that code. The category represented transfers from the bankruptcy court to the dis-
trict court because of lack of subject-matter jurisdiction. District court clerks were
probably miscoding these cases as originating by § 1404(a) transfer. Further proof that
most of these cases involved miscoding, rather than § 1404(a), lies in the percentage of
cases transferred: for category #421 the transfer rate was 16.92%, which is well more than
triple the rate in the next highest ordinary category.

The only other category with a transfer rate over 5% is “insanity,” which is #920. Its
transfer rate is 24.51%; however, the category’s nontransfer and transfer win rates do not
differ significantly. Insanity is one of a group of categories called local questions, which
includes ##910, 920, 930, 940, 990, and 992. These categories involve actions in territorial
courts and are based on local law. Being highly distinctive, they not surprisingly yield some
unusual statistical results. As for the small category of insanity cases in particular, the cases,
both nontransfer and transfer, almost exclusively terminated during 1978-1984 in the Dis-
trict of the Virgin Islands.
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B. Probable Explanation of Transfer Effect

The situation is as follows: Plaintiffs select a favorable forum.
Courts transfer “in the interest of justice” to a presumably superior
forum. The applicable law does not change.!” Yet the win rate mark-
edly drops. So, the supposedly procedural device of transfer appears
to have a remarkably substantive effect.!8

1. Forum-Shopping

The most powerful explanation for the transfer effect involves fo-
rum-shopping: the plaintiffs’ win rate declines because the plaintiff
has lost a forum advantage. The theory is that transfer not only causes
some plaintiffs to abandon their cases or to settle on less favorable
terms, perhaps with the formal entry of judgment for defendant, but

17 See 15 WRIGHT ET AL., supra note 4, § 3846. The transferee court applies the state
law that the transferor court would have applied, although surely this choice-of-law process
does not always work perfectly to ensure the same outcome. Also, dispute exists over
whether this principle of deference applies when the two courts have different views con-
cerning federal substantive law. At any rate, the transferee court applies its own proce-
dural law, the local variations of which could affect outcome. Therefore, change of law
could in some part contribute to the plaintiffs’ difficulty in litigating successfully in the
transferee forum. See Harold G. Maier & Thomas R. McCoy, A Unifying Theory for Judicial
Jurisdiction and Choice of Law, 39 AM. J. Comp. L. 249, 252-55 (1991); ¢f. infra text accompa-
nying notes 46-53 (data include transfers under 28 U.S.C. § 1406(a), by which applicable
law may change).

18 A similarly dramatic effect on win rate prevails under the related doctrine of forum
non conveniens. That doctrine results in dismissal and, in the federal court system, applies
primarily where the preferred court is foreign. See 15 WRIGHT ET AL., supra note 4, § 3828.
In a survey of plaintiffs’ lawyers in the 180 reported transnational cases that the federal
courts dismissed on forum non conveniens grounds from 1947 to 1984, responses covered
85 cases; of those 85, not one resulted in a plaintiff’s win in the foreign court; most cases
were abandoned or settled for little. David W, Robertson, Forum Non Conveniens in
America and England: “A Rather Fantastic Fiction,” 103 Law Q. Rev. 398, 418-20 (1987); see
also David W. Robertson, The Federal Doctrine of Forum Non Conveniens: “An Object Lesson in
Uncontrolled Discretion,” 29 Tex. INT’L L.J. 363 (1994) (arguing for reliable rules to temper
judicial discretion and otherwise to narrow forum non conveniens). However, because of
the differences between transfer of venue and forum non conveniens, our favorable policy
conclusion on transfer of venue does not extend to forum non conveniens.

Another interesting and possibly confirmatory context is removal, Of the 985,312
nontransfer judgments, 38,306 arrived in federal court by removal from state court. The
win rate for these cases is 36.77%. Perhaps the “removal effect” of a lowered win rate
results in part from a loss of forum advantage. Unlike change of venue, however, removal
has a fairly express purpose of changing outcome. See Jack H. FRIEDENTHAL ET AL., CIviL
ProOCEDURE 55 (2d ed. 1993).

Finally, in a limited study of the final outcomes in 19 Supreme Court cases on judicial
Jjurisdiction, the success rate for plaintiffs dropped from 83% in cases in which jurisdiction
was upheld to 0% in cases in which it was not. In the seven cases in which jurisdiction was
denied, five cases were not pursued elsewhere; one case was settled on terms favorable to
defendant; and in one case defendants prevailed on the merits. Christopher D. Cameron
& Kevin R. Johnson, Death of a Salesman? Forum Shopping and Outcome Determination Under
International Shoe, 28 U.C. Davis L. Rev. 769, 776-78, 817-32 (1995), questioned in Erwin
Chemerinsky, Assessing Minimum Contacts: A Reply to Professors Cameron and Johnson, 28 U.C.
Davis L. Rev. 863, 864-65 (1995). Again, this study suggests that forum affects outcome.
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