COMMENTARY

XENOPHILIA IN AMERICAN COURTS

Kevin M. Clermont* & Theodore Eisenberg**

INTRODUCTION

Foreigner! The word says it all. Verging on the politically incor-
rect, the expression is full of connotation and implication. A foreigner
will face bias.

By such a thought process, many people believe that litigants have
much to fear in courts foreign to them.! In particular, non-Americans
fare badly in American courts. Foreigners believe this. Even Ameri-
cans believe this.

To illustrate these perceptions, we can draw on feedback to our
prior empirical work. In a letter regarding foreigners’ success rates in
American courts, an insightful practitioner commented on his Japanese
clients’ attitudes:

As you are probably aware, it is the widely held view in Japan that

Japanese litigants cannot get a fair jury trial because of anti-Japanese

bias among American jurors. Widely publicized losses for Japanese com-

panies, [including] Honeywell’s victory over Minolta in a patent case two
years ago, cement that view and get wide attention in Japan.?

* Flanagan Professor of Law, Cornell University.

** Professor of Law, Cornell University. The Federal Judicial Center originally collected the
data used in this Commentary (federal court cases terminated during fiscal years 1987-1994); the
Inter-university Consortium for Political and Social Research made the data available. Neither
the Center nor the Consortium bears any responsibility for the analyses presented here. We
would like to thank Desmond Derrington, Claire Germain, Robert Green, Robert Hillman, Kevin
Johnson, Sheri Johnson, Jeffrey Rachlinski, Shoichi Tagashira, and David Wippman for their com-
ments, and the Cornell Institute for Social and Economic Research for its computer and data
support.

1 See WiLLIAM W. PARK, INTERNATIONAL FORUM SELECTION 8-9, 13 (1995) (discussing
common concern about the home-court advantage in litigation).

2 Letter from Jay Cohen, Partner, Paul, Weiss, Rifkind, Wharton & Garrison, to Theodore
Eisenberg 1-2 (June 14, 1994) (on file with the Harvard Law School Library) (quoted with per-
mission). The case reference is to Honeywell, Inc. v. Minolta Camera Co., in which a District of
New Jersey jury awarded $96 million. See Edmund L. Andrews, Minolta Told It Must Pay Hon-
eywell, N.Y. TiMEs, Feb. 8, 1992, at 35; see also MASAYUKI TAKAYAMA & JULIA TACHIKAWA,
SOSHOBOKOKU AMERIKA: HYOTEKI NI SARERU ZAI-BEr NIKKE! KiGYO [AMERICA RUINED BY
LITIGATION: JAPANESE FIrMs DOING BUSINESS IN AMERICA ARE TARGETED] 3 (1995) (stating
that Japanese firms have been beaten through unfair judgments in American courts); Jack L.
Lahr, Bias and Prejudice Against Foveign Corporations in Patent and Other Technology Jury
Trials, 2 FED. CiRCUIT B.J. 405, 405 (1992) (“A widespread perception within the corporate com-
munities of many industrial countries holds that they will be treated unfairly in U.S. jury trials
due to the jury bias and prejudice against foreigners.”); David Wippman, Dispute Resolution, 7
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In a circulated draft of an excellent article on alienage jurisdiction,
an American academic wrote:

[Tlhere is every reason to worry about whether foreigners can obtain an

impartial resolution of these disputes [with U.S. citizens] in the U.S. jus-

tice system. Xenophobia, long a staple of American life, might be ex-

pected to influence the litigation of such disputes.

Despite fears that judges and juries may be influenced by anti-foreign
bias, hard empirical data demonstrating such bias in the state or federal
courts is difficult to come by. . . . The existence of anti-foreign views in
the general public, and the influence of such views on the political pro-
cess, is difficult to question. One would be surprised if such views did
not somehow influence the adjudicatory process. Consequently, there is
every reason to believe that the anti-foreign sentiment has some
effect . .. .3
Such views about American courts are understandable. After all,

the grant of alienage jurisdiction to the federal courts, both original4
and removal, constitutes an official assumption that xenophobic bias
is present in state courts.® As James Madison said of state courts: “We
well know, sir, that foreigners cannot get justice done them in these
courts . . . .”” Moreover, given that sometimes even federal substan-

Fra. J. INT'L L. 93, 9597 (1992) (discussing Latin American fears of bias); Helen Kahn, Supreme
Court Won't Hear Isuzu’s Bias Argument, AUTOMOTIVE NEWS, Mar. 8, 1993, at 16, available in
LEXIS, News library, Autonw file (reporting a Japanese company’s accusations that it was the
victim of judicial bias).

3 Kevin R. Johnson, Why Alienage Jurisdiction? Historical Foundations and Modern Justifi-
cations for Federal Jurisdiction over Disputes Involving Noncitizens, 21 YALE J. INT’L L. (forth-
coming Feb. 1996) (manuscript at 4, 48, on file with the Harvard Law School Library) (quoted
with permission, and with the acknowledgment that Professor Johnson now disputes the infer-
ences that we draw from our data); see also Lahr, supra note 2, at 408-10 (suggesting that bias
may have a material effect on jury verdicts, although there is no empirical evidence).

4 See 28 U.S.C. § 1332(2) (1994). Alienage jurisdiction is that subset of diversity jurisdiction
that grants the federal courts the power to hear cases between aliens and state citizens. See
CHARLES A. WRIGHT, LAW OF FEDERAL COURTS § 23, at 141 n.1 (sth ed. 1g94).

5 See 28 U.S.C. § 1441(2) (1994). Alien defendants normally can remove without regard to
the bar to removal faced by in-state citizens. See 14A CHARLES A. WRIGHT, ARTHUR R. MILLER
& EpwarDp H. COOPER, FEDERAL PRACTICE AND PROCEDURE § 3723, at 330 (2d ed. 198s).

6 See Wythe Holt, The Origins of Alienage Jurisdiction, 14 OKLA. CITY U. L. REV. 547, 549,
563-64 (1989) (tracing the jurisdiction’s original motivation to the Framers’ concern that state-
court bias against British creditors would endanger the nation’s foreign relations and commerce).

7 3 JoNATHAN ELLIOT, THE DEBATES IN THE SEVERAL STATE CONVENTIONS, ON THE
ADOPTION OF THE FEDERAL CONSTITUTION 583 (Philadelphia, Lippincott 2d ed. 1876).
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tive® and procedural® law expressly disadvantages foreigners, it seems
reasonable to conclude that nonlegal bias sometimes also affects the
outcome in American litigation involving foreigners.

Available data, however, do not support the conclusion that xeno-
phobia is rampant in American courts. In fact, in federal civil ac-
tions,° foreign plaintiffs and defendants win substantially more often
than domestic litigants. After presenting these data, this Commentary
discusses possible explanations for foreigners’ higher success rates.
The best explanation is that foreigners are more selective in choosing
cases to pursue to judgment.

I. EMPIRICAL OBSERVATIONS

We can compare the win rate of domestic and foreign plaintiffs in
three kinds of federal civil actions: domestic plaintiff versus domestic
defendant, foreign plaintiff versus domestic defendant, and domestic
plaintiff versus foreign defendant. In the wholly domestic case, the
plaintiff win rate is 64%. Foreign plaintiffs, however, win 80% of
their cases. Finally, when domestic plaintiffs sue foreign defendants,

8 Because foreigners are not citizens, see U.S. CONsT. amend. XIV, § 1, they do not enjoy
any substantive right predicated on citizenship. They can neither vote, see id. amend. XV, nor
hold congressional office, see id. art. I, § 2, cl. 2 & art. I, § 3, cl. 3. Federal law further permits
differential treatment of foreigners. See, e.g., United States v. Verdugo-Urquidez, 494 U.S. 2359,
261 (1990) (holding that the Fourth Amendment does not apply to searches or seizures of a non-
resident alien’s property that is located outside the United States); Disconto Gesellschaft v. Um-
breit, 208 U.S. 570, 580 (1908) (recognizing a state’s prerogative to favor domestic creditors over
foreign creditors); ¢f. Hilton v. Guyot, 159 U.S. 113, 227-28 (1805) (holding that the judgment of a
foreign court against a domestic debtor is not entitled to full faith and credit in United States
courts, absent specific statutes or international agreements to the contrary).

9 See, e.g., 28 US.C. § 1391(d) (1994) (“An alien may be sued in any [judicial] district.”);
Piper Aircraft Co. v. Reyno, 454 U.S. 235, 251-52, 255-56 (1981) (holding that in a forum non
conveniens inquiry, the special presumption in favor of the plaintiff does not extend to foreign
plaintiffs).

10 Unfortunately, because comparable state data are not available, we do not know foreigners’
success rates in state courts. We suspect, however, that state data are not substantially different
from federal data for two reasons. First, the level of actual bias should not be much less in
federal court than in state courts because federal and state juries and judges are largely similar in
characteristics and roles. See Larry Kramer, Diversity Jurisdiction, 1990 B.Y.U. L. REV. 97, 120.
Even such differences as the selection of state juries from smaller geographic areas could some-
times reduce bias if an area were diverse and cosmopolitan; and the fact that state judges are less
insulated does not always imply that they are more biased. Second, as we shall argue, the percep-
tion of bias is more important than the existence of actual bias in affecting foreigners’ success
rates. Because federal court has historically been viewed as more familiar and hospitable than
state courts, the effect of aversion to American litigation in elevating foreigners’ success rates
would tend to be more pronounced in state data than in federal data. Given these offsetting
influences of actual and perceived bias, we think that the federal and state data would show
similar patterns. Indeed, other studies have found certain federal and state data to be similar,
See, e.g., Theodore Eisenberg, John Goerdt, Brian Ostrom & David Rottman, Litigation Out-
comes in State and Federal Courts: A Statistical Portrait 1 (June 26, 1995) (unpublished manu-
script, on file with the Harvard Law School Library) (reporting that win rates in jury trials in
federal and state courts are “strikingly similar”),

HeinOnline --- 109 Harv. L. Rev. 1122 (1995-1996)|




1996] XENOPHILIA IN AMERICAN COURTS 1123

the plaintiff win rate drops to 50%. Thus, domestic plaintiffs fare
worse than foreign plaintiffs, and furthermore, domestic defendants
fare worse than foreign defendants.

We can multiply these numbers by their respective frequencies to
produce a single result that is fairly astounding. In actions between an
American and a non-American, non-Americans win 63% of the cases,
whereas, inversely, Americans win only 37%. Thus, the foreigner, as
plaintiff or defendant, does almost twice as well as the native. An
explanation for these significant differences is not obvious.

A. Data Source

This Commentary uses data generated by the Administrative Of-
fice of the United States Courts.!? When any civil case terminates in a
federal district court, the court clerk transmits a form to the Adminis-
trative Office containing information about the case. The form reports
the subject matter of the case, its jurisdictional basis and removal sta-
tus, the amount demanded, the filing and termination dates, the proce-
dural stage at which the case terminated, the disposition method, and,
if the court entered judgment, the prevailing party and the relief
granted. The form distinguishes among many subject matter catego-
ries, including branches of contract, tort, and other areas of law. Since
fiscal year 1986, the form also specifies whether the two principal par-
ties, in a diversity or alienage case, are American or foreign.l2 Unfor-
tunately, the Administrative Office data do not contain many other
things one would like to know, such as particulars about the foreign
party.

Thus, our database comprises the 94,142 diversity and alienage
cases, ending in judgment for the plaintiff or defendant, that allow

11 The description of the data in this Commentary is condensed from Kevin M. Clermont &
Theodore Eisenberg, Tvial by Jury or Judge: Transcending Empiricism, 77 CORNELL L. REev.
1124, 1133-34 (1992). For easy access to this database, see Theodore Eisenberg & Kevin M. Cler-
mont, Judicial Statistical Inquiry Form, http://teddy.law.cornell.edu:8ogo/questata.htm (1g9s5).
This Web site is discussed in Theodore Eisenberg & Kevin M. Clermont, Courts in Cyberspace, 46
J. LecaL Epuc. (forthcoming Mar. 1996).

12 The Administrative Office (AO) compiles data according to fiscal year (FY). Because there
is a lag in implementing new codes, especially in data classified by termination date, we did not
include data for FY 1986. Data after FY 1994 are not yet available. Thus, we used data for FY
1987-1994.

For FY 1987-1991, the fiscal year end was June 30. Consequently, data for calendar year
1986 (from the first half of FY 1987) are presented here. Beginning with FY 1992, the fiscal year
end was September 30. Therefore, the AO data for FY 1992 cover 15 months rather than the
normal 12 months.

Because the data are organized by case, and not by parties to the case, one cannot observe the
fate of each party to each case. Across the thousands of cases in the data, however, one would
expect a strong correlation between the fate of cases and the fate associated with any party char-
acteristics identifiable in the cases, such as the foreign status of a principal party. One would also
expect a strong correlation between the success of foreign principal parties and the success of
foreign parties generally.
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calculation and comparison of win rates for domestic and foreign par-
ties.!3 To be precise, the win rate is the percentage of plaintiff wins
among judgments for either the plaintiff or defendant. Judgments
comprise much more than trial outcomes. For Administrative Office
purposes, judgments might be the result of adjudication, consent, or
default, but they normally do not include voluntary dismissals. For
our purposes, we further narrowed the definition of judgments to in-
clude only those cases in which the data indicate a win by the plaintiff
or defendant, not by both or by an unknown party.14

B. Results by Calendar Year

Figure 1 displays the data on win rates during fiscal years
1987-1994, aggregating all ninety-four federal districts and every case
category within diversity and alienage jurisdiction. It shows that for-
eign plaintiffs and defendants had consistently higher success rates
than domestic litigants had — what we term the “foreigner effect.”$

13 We excluded 669 cases in which the plaintiff or defendant was a foreign nation, 338 cases
in which both principal parties were listed as aliens, and 4 cases in which residence data were
missing.

14 We discuss terminations other than “judgments,” as we have defined that term, on pages
1139-40.

15 During fiscal years 1987-1904, there was a sharp drop in the number of diversity and
alienage judgments. The domestic drop largely relates to the increase in the jurisdictional
amount-in-controversy requirement for cases commenced or removed in 1989 or later, as provided
in the Judicial Improvements and Access to Justice Act, Pub. L. No. 100-702, § 201, 102 Stat.
4642, 4646 (1988) (codified at 28 U.S.C. § 1332(2) (1994)). But the foreign decrease is steadier and
greater, owing in part to the classification of permanent resident aliens as state citizens by the
1988 statute. See id. § 203, 102 Stat. at 4646 (codified at 28 U.S.C. § 1332(2) (1994)); see also
supra note 12 & infra note 22 (presenting additional explanations for the drop based on the lag in
seeing effects in data classified by termination date and on a temporary aberration in the foreclo-
sure docket). In the Table below, data for the calendar years 1986. and 1994 were calculated by
extrapolation from the stub years that fiscal year data provide:

NUMBER OF DIVERSITY AND ALIENAGE JUDGMENTS BY YEAR

Calendar Foreign Plaintiffs v. Domestic Plaintiffs v. Domestic Plaintiffs v.
Year Domestic Defendants Domestic Defendants Foreign Defendants
1986 2,632 8,630 2,938
1987 2,012 9,803 2,393
1988 1,002 11,642 1,395
1989 658 11,854 936
1990 440 10,097 614
1991 341 8,902 509
1992 332 8,932 366
1993 297 8,116 343
1994 231 7,367 332
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FIGURE 1. DOMESTIC AND FOREIGN WIN RATES BY YEAR
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Of the three lines, the middle one shows the win rate in cases involv-
ing domestic plaintiffs and domestic defendants. The consistently
highest line shows the win rate in cases brought by foreign plaintiffs
against domestic defendants. In every year, foreign plaintiffs suing do-
mestic defendants had a higher win rate than domestic plaintiffs suing
domestic defendants. The lowest line shows the plaintiff win rate
when domestic plaintiffs sued foreign defendants. In every year except
one, foreign defendants sued by domestic plaintiffs fared better than
did domestic defendants sued by domestic plaintiffs.16

C. Results by Case Category

Table 1 presents the data, disaggregated by the subject matter of
the case. One possible explanation for the foreigner effect is that one

16 All the differences are statistically significant, except for the differences between foreign and
domestic defendants in 1992 and 1994. See infra note 17.
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or two unusual case categories account for the observed differences.
Table 1, however, shows that the foreigner effect is not category-
specific. .

The fifth column in Table 1 shows the win rate when domestic
plaintiffs sued domestic defendants. For example, the win rate in in-
surance cases between domestic litigants is 48.25%. The sixth column
shows the win rate in cases involving foreign plaintiffs and domestic
defendants. For example, the win rate in insurance cases brought by
foreign plaintiffs against domestic defendants is 60.58%. Foreign
plaintiffs thus won a higher percentage of their insurance cases than
did domestic plaintiffs. The seventh column reports the statistical sig-
nificance of the differences between the win rates of domestic plaintiffs
and foreign plaintiffs. In insurance cases, for example, the statistical
significance of the difference between domestic-plaintiff and foreign-
plaintiff win rates is less than 0.0005, meaning that differences at least
as large as the observed difference would occur by chance less than
five times in 10,000 if the actual difference were zero.l?

17 One can view Table 1 as exploring the hypothesis that domestic and foreign parties are
equally likely to win their cases. By convention, the hypothesis being tested is called the null
hypothesis, See GEORGE W. SNEDECOR & WiLLIAM G. COCHRAN, STATISTICAL METHODS 64
(8th ed. 1989) (explaining the process of statistical hypothesis-testing). The reported significance
levels, which are also called p-values, represent the probability of rejecting the null hypothesis
when it is in fact true. In this case, an incorrect rejection of the null hypothesis would lead to the
mistaken conclusion that domestic and foreign parties have different win rates. The p-value mea-
sures the likelihood that the observed differences in win rates are attributable to mere random
variation rather than real differences. See id. If the p-value is o.05, for example, there is a §%
probability that the observed or larger differences could occur by chance if in fact the null hy-
pothesis were true. By arbitrary convention, p-values at or below the o.05 level are described as
statistically significant. Se¢ THE EVOLVING ROLE OF STATISTICAL ASSESSMENTS AS EVIDENCE
IN THE COURTS 197 (Stephen E. Fienberg ed., 1989). Throughout this Commentary, we use the
term “significant” in the formal statistical sense of significance level.

The significance levels in columns 7 and g are the product of a process meriting additional
explanation. With respect to column 7, a separate significance calculation was done for each of
Table 1’s rows. For example, for insurance cases in which the court entered judgment for the
domestic or foreign plaintiff or the domestic defendant, we constructed a 2 x 2 table in which
foreign-plaintiff status (no or yes) constitutes the rows, and judgment for defendant or plaintiff
constitutes the columns. The table shows that the plaintiff won 60.58% of the foreign-plaintiff
cases. In contrast, the plaintiff won only 48.25% of the wholly domestic cases. A two-sided
Fisher’s exact test shows that the p-value, or significance level, is < 0.0005. For a discussion of
the benefits of Fisher’s exact test over Chi-squared tests of significance, see ALAN AGRESTI,
ANALYSIS OF ORDINAL CATEGORICAL DATA 11 (1984), which indicates that Fisher’s exact test is
preferable when cell counts are small.

INSURANCE CASES
(Number of judgments in parentheses)

Foreign Judgment for Judgment for

Plaintiff Defendant Plaintiff
No 51.75% (5,044) 48.25% (4,703)
VYes 39.42%  (300) 60.58%  (461)

A similar 2 x 2 table was constructed for each row in Table 1, thus yielding a column 7 value
for each case category. Column g, the second significance column in Table 1, was constructed in
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The eighth and ninth columns shift the focus to foreign defendants.
The eighth column lists the plaintiff win rates when a domestic plain-
tiff sued a foreign defendant. The ninth column reports the statistical
significance of the differences between the win rates in the fifth and
eighth columns. )

In seventeen of the twenty categories, foreign plaintiffs did better
than domestic plaintiffs against domestic defendants. In every cate-
gory yielding a significant difference, foreign plaintiffs did better than
domestic plaintiffs.

Similarly, foreign defendants won more often than did domestic de-
fendants across most categories. Again, in most categories with a sig-
nificant difference, foreign defendants outperformed domestic
defendants.

A closer look at the data in Table 1 reveals part of the explanation
for the foreigner effect. Consider the case categories in which plaintiffs
generally won a high percentage of their cases. The high-win catego-
ries of General Contract and Foreclosure represented 49% of all
wholly domestic cases, but they constituted 68% of foreign plaintiffs’
cases. On the other hand, the two biggest tort categories, which were
the relatively low-win Other Personal Injury and Product Liability,
represented 18% of all wholly domestic cases, but only 4% of foreign
plaintiffs’ cases. Foreign plaintiffs thus appear to have a tendency, rel-
ative to domestic plaintiffs, to bring a greater proportion of high-win
category cases. This tendency, by itself, would raise foreign plaintiffs’
overall win rate.

Because virtually all the case categories show the foreigner effect,
foreigners’ preference to litigate certain categories of cases could not
explain all of the foreigner effect. Nevertheless, this case-category shift
suggests that other analogous shifts in the set of cases that foreigners
litigated might contribute to the observed win rate pattern.!® Perhaps
such shifts account for all of what we are seeing as the so-called for-
eigner effect. To investigate the possibility that the sole explanation
for foreigners’ higher success rates lies in the different mix of cases
that foreigners litigated, we need to investigate foreigner win rates
while simultaneously holding other case characteristics constant. Re-
gression techniques allow us to do this.

a similar manner, except that the underlying 2 x 2 table uses foreign defendant status (no or yes)
as the rows.

18 For example, a similar shift lies in the time trend of declining win rates and the number of
alienage judgments: a greater proportion of foreign plaintiffs’ cases come from the high-win early
years, thus raising foreign plaintiffs’ overall win rate. See supra note 15 and accompanying text.
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